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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CARLUZZO, Special Trial Judge: This is a section 6330(d)?
appeal fromrespondent’s determ nations to uphold the filing of a

Notice of Federal Tax Lien and to collect by levy Pacific West

1Section references are to the Internal Revenue Code of
1986, as anended, in effect for the relevant period. Rule
references are to the Tax Court Rules of Practice and Procedure.
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Fi nanci al & I nsurance Conpany’s (Pacific West) unpaid
enpl oynent tax liability for the fourth quarter of 2003.2
These determ nations were made in a Notice of Determ nation
Concerning Collection Action(s) Under Section 6320 and/ or 6330,
dated July 19, 2007 (the notice).

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

Pacific West is a California corporation. Wen the petition
was filed, Pacific West’'s principal place of business was in
AnaheimH Ils, California. Fromthe date it was organi zed and
began conducting business in 1998, Pacific West incurred various
enpl oynent tax liabilities that obligated it to file a Form 941,
Enmpl oyer’s Quarterly Federal Tax Return, for each cal endar
gquarter it has been in existence. The controversy between the
parties that has culmnated in this proceeding has its origins in
the very first Form 941 Pacific West fil ed.

In connection with the collection of enploynent tax
liabilities for periods that predate the period here in question,
respondent’ s revenue officer discovered that with the exception
of the third quarter of 1999, every Form 941 previously filed had
been incorrectly prepared. Apparently, Pacific Wst’s then

bookkeeper incorrectly conbined incone tax and Social Security

’Paci fic West al so does busi ness under the nanes of Nations
Direct Lending and Insurance and Nations Direct, Inc.
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wi thhol dings with Pacific West’'s share of Social Security taxes
on a single line of each Form941. There is no dispute that
t hese conponents shoul d not have been conbi ned and shoul d have
been reported on separate lines on the Form 941. The revenue
officer required Pacific West to file a Form 941c, Supporting
Statenent To Correct Information, for each Form 941 incorrectly
prepared, and Pacific West conplied with the revenue officer’s
demand.

Typically each Form 941c conbi ned a request for abatenent of
a portion of the tax incorrectly shown and overstated on one |ine
of the related Form 941 wth a report of an additional tax
l[tability that should have been shown el sewhere on the rel ated
Form 941. For sone quarters the request for abatenent and
increased tax liability shown on a Form 941c offset each other.
For sone quarters the result was a net abatenent/overassessnent;
for others the Form 941c resulted in a net tax increase.

On or about Novenber 17, 2003, Pacific West submtted a
Form 941c for the first three quarters of 2003 in order to
correct the m stakes nmade on the Forns 941 previously filed for
those quarters (the 2003 Form 941c). On the 2003 Form 941c
Paci fic West requested an abat enent of $115, 460.47 and reported
an additional tax liability of $124,029.62 for the second quarter
of 2003. The processing of the 2003 Form 941c resulted in a net

abat ement of $100, 080.80 for the second quarter of 2003 (the
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di sput ed abatenent), conputed by an unexpl ai ned $15, 379. 67
addi ti onal assessnent of fset against the $115, 460. 47 abat enent
request. The additional $124,029.62 tax liability for the second
quarter of 2003 reported on the 2003 Form 941c was not assessed
at the tine the formwas processed.

Respondent’s records show that before the 2003 Form 941c was
filed, Pacific West’'s enploynent tax liability shown on the
incorrectly filed Form 941 for the second quarter of 2003 had
been satisfied, in fact overpaid, by the periodic deposits
credited against that liability. Respondent’s records al so show
that follow ng the disputed abatenent resulting fromthe 2003
Form 941c, there was an overpaynent in the anount of the disputed
abatenent for that quarter and that overpaynent was applied
agai nst Pacific West’'s enploynent tax liabilities for periods
dating back to 1999.

The di sputed abatenment resulted in a di screpancy between
Pacific West’s total enploynent tax liability for all quarters of
2003, that is, $1,670,166.69, an anount not in dispute, and the
| esser anmount that respondent’s records show as having been
assessed for those quarters. This discrepancy was highlighted
when the anmount of the assessnent for all quarters of 2003 was

conpared with information reported to the Social Security
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Adm ni stration.® The anount of this discrepancy ultimately
resulted in a supplenental assessnent nmade for the fourth quarter
of 2003. Pacific West does not chall enge respondent’s right to
have made that additional assessnent.*
OPI NI ON

The parties agree that Pacific West’'s total enploynent
tax liability for the four quarters of 2003 was $1, 670, 166. 69.
They further agree that respondent appropriately and ultimtely
assessed that amount. According to Pacific West, that liability,
which includes its liability for the period here in issue, has
been paid. Pacific West’'s claimis a challenge to the existence
or the anmount of the underlying liability, see Boyd v.

Comm ssioner, 117 T.C 127, 131 (2001); Landry v. Conm Ssioner,

116 T.C. 60 (2001), and we review, de novo, the extent of that

liability, see Boyd v. Conm ssioner, supra at 131; Landry v.

Conm ssi oner, supra at 62. Had the paynents/deposits originally

3The Social Security Adm nistration (SSA) and the Internal
Revenue Service (I RS) have an agreenent to exchange enpl oynent
tax data. Under conbi ned annual wage reporting (CAWR), the IRS
conpares the total enploynent tax liability reported to the SSA
on a Form W3, Transmttal of Wage and Tax Statenents, to the
total enploynment tax liability reported to the IRS. Wen this
reconciliation results in a discrepancy, a CAWR adjustnent is
appropriate, and in the case of an underpaynent an additional
assessnment is made on the |ast avail able quarter of the rel evant
tax year

‘For a detailed discussion on this manner of assessnent, see
In re Howard Indus., Inc., 225 Bankr. 388, 392 (Bankr. S.D. Chio
1997), and Internal Revenue Manual pt. 4.19.4.4 (Mar. 1, 2003).
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appl i ed against Pacific West’s enploynent tax liability for the
second quarter of 2003 not been reapplied, its claim for the
nost part, would be well nmnade. But those paynents were
reapplied, and we turn our attention to respondent’s right to
have done so.

Sinple math di scl oses the consequences of respondent’s
application, or reapplication, of certain enploynent tax deposits
made during 2003 to quarters dating back to 1999; Pacific West’'s
2003 enploynent tax liability has been underpaid in an anount
equal to the reapplied deposits, and that underpaynent has given
rise to various penalties and interest now in dispute.

The Conmm ssioner, of course, has broad authority to apply
undesi gnat ed paynents to a taxpayer’s outstanding tax
liabilities. Rev. Proc. 2002-26, sec. 3.02, 2002-1 C. B. 746.
Furthernmore, in lieu of refunding to the taxpayer taxes overpaid
for one period, the Comm ssioner may credit that overpaynent
agai nst the taxpayer’s outstanding liabilities for other periods.

Secs. 6402, 6512(b)(4).5

The record does not disclose how the reapplied deposits
were made or whet her when nmade they were designated to be applied
to any particular quarter. Argunents contained in Pacific West’s
brief proceed as though the reapplied paynments were designated to
be applied to the second quarter of 2003. The record contains no
support for this assertion. W recognize that otherw se
undesi gnat ed paynents nmade with a return may be treated as a
designation to be applied against the tax liability shown on that
return, Hill v. United States, 263 F.2d 885, 887 (3d Cr. 1959);
Hayes v. Comm ssioner, T.C. Menp. 2005-57; Bainbridge v. United

(continued. . .)
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Paci fic West does not chall enge respondent’s general
authority to reapply tax paynents fromone period to another.
| nstead, relying upon the | anguage of section 6404, Pacific West
argues that none of the situations that allow for an abat enent
apply to the second quarter of 2003. See sec. 6404(a)(1), (2),
and (3). According to Pacific West, respondent had no authority
to make the di sputed abatenent, and therefore, according to
Pacific West, there was no “overpaynent” for that period that
woul d al l ow for respondent’s reapplication of the deposits
originally applied to that quarter. Pacific Wst further argues
that it had no outstanding enploynent tax liabilities for sone,
or many, of the periods to which the overpaynent was applied.

Pacific West’s argunment regardi ng respondent’s authority to
have made the disputed abatenent, however, fails to take into
account the consequence of the 2003 Form 941c. On that docunent,
Paci fic West requests an abatenent of $115,460.47. The requested
abatenent is offset by a supplenental assessnment of $15, 379. 67.
Thi s suppl enental assessnent, although not explained, is
apparently based upon itens reported on the 2003 Form 941c.

Netting the suppl enental assessnent agai nst the request for

5(...continued)
States, 335 F. Supp. 2d 1084, 1095 (S.D. Cal. 2004), but the
reapplied deposits were not nade with a return. Nevertheless, it
seens clear that Pacific West intended, even if it did not so
designate, that the reapplied deposits be credited towards its
enploynment tax liability for the second quarter of 2003, and as
noted, that is how respondent originally treated those deposits.
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abat enent reported on the 2003 Form 941c results in an abat enent
of $100,080.80. This is the anpbunt shown on respondent’s records
to have been an overpaynent for the second quarter of 2003 and
applied to Pacific West’s enploynent tax liabilities for previous
gquarters, and this is the abatenent that Pacific West argues
respondent had no authority to nake.

Pacific West is hardly in a position to conplain that
respondent had no authority to nmake the di sputed abatenent when
t hat abatenent was nade in response to its own request. Even if
respondent’s authority to abate is limted as Pacific West
suggests, that authority has not been exceeded in this case.

The processing of the 2003 Form 941c resulted in the
di sputed abatenent. Arguably, at the tine that form was
processed an additional assessnent could have been nmade that
woul d have reduced or conpletely offset the di sputed abatenent,
but for reasons not explained, that did not occur. Instead, the
application of routine suppl enental assessnent procedures
resulted in an additional amount being assessed for a |later
quarter several nonths after that event.

To the extent that the period between the abatenent and the
suppl enent al assessnent generated an overpaynent for the second
gquarter of 2003, respondent was free to apply that overpaynent to
Pacific West’s outstanding enploynent tax liabilities for other

gquarters. W note that for sone of those other quarters, Pacific
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West’s clains for abatenment or refund are pending. Because our
jurisdiction over Pacific West’'s enploynent tax liabilities for

those other quarters is limted, see Freije v. Comm ssioner, 125

T.C. 14 (2005), and because the record in this case would hardly
allow for an infornmed exam nation of the extent of Pacific West's
enpl oynent tax liabilities for those other quarters, we think it
best that Pacific West pursue whatever renedi es the pending
clainms for abatenment or refund m ght all ow

As best we can determne fromthe record, a portion of the
underlying liability here in dispute is attributable to the
inposition of a section 6656 penalty. The penalty apparently was
i nposed on account of Pacific West’s failure to have made
sufficient deposits to satisfy its after-the-fact determ ned
enpl oynment tax liability for the fourth quarter of 2003.

Section 6656 inposes a penalty upon any taxpayer who fails
to make certain tax deposits in a designated manner by
prescribed dates unless it is shown that such failure is due to

reasonabl e cause and not due to willful neglect. See Charlotte’s

Ofice Boutique, Inc. v. Conm ssioner, 121 T.C 89, 109 (2003),

affd. 425 F. 3d 1203 (9th Cr. 2005). Proceeding as though
respondent had nmet his burden of production with respect to the
i nposition of the section 6656 penalty, see sec. 7491(c), the
unusual and at |east partially unexplained manner in which

Pacific West’s enploynent tax liability for that period has
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evol ved provides sufficient basis to reject, upon the ground of
reasonabl e cause, the inposition of a section 6656 penalty. The
portion of the underlying liability attributable to a section
6656 penalty is to be abated, and it follows that respondent may
not proceed with collection of that anount.

O herwi se, Pacific West does not suggest that in any other
manner respondent has failed to conply wwth the requirements of
sections 6320 and/or 6330. Fromour review of the record we are
satisfied that respondent has satisfied those requirenents.
Except as relates to the portion of the underlying liability
attributable to the section 6656 penalty, respondent may proceed
with collection as determ ned in the notice.

To reflect the foregoing and to show Pacific Wst’s

out standi ng enploynment tax liability for the rel evant period,

Deci sion will be entered

under Rul e 155.




